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Strengthening Accountability of the
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Ina in Supervising and Harmonizing
Legislation

Jasmina lvanovic

Abstract

Many key reform processes in Bosnia and Herzegovina (BiH) suffer from inconsistent harmoniza-
tion of legislation across different levels of government (the State, the Entities, the Cantons in the
Federation). Similarly, the constitutional courts have no mechanisms to enforce their decisions.
Executives are frequently late in implementation critical bylaws and making appointments.

These phenomena are endemic across levels of government and configurations of ruling coali-
tions. They can be observed both on the level of the BiH State Parliament, and on the sub-
national levels, as in the case of the National Assembly of the Republic of Srpska (one of the
two Entities in BiH) and the Canton of Sarajevo (within the Federation of BiH, the other Entity).
The reform processes affected by them range from failure to comply with the decisions by
the European Court on Human Rights in Strasbourg (the Sejdi¢-Finci case), failure to adjust
entity symbols based on the BiH Constitutional Court decisions and to respect constitutional
procedures (ethnic veto in RS), to the higher education reform harmaonization, to such technical
issues like introduction of electronic signatures and timely adoption of budgets.

The problem can be framed in terms of the lack of accountability of the parliaments on dif-
ferent levels for the legislative process and supervision of the executive. With weak and lim-
ited democratic tradition and history of executive dominance, the legislatures lack capacities,
independence and information sources to develop policies, scrutinize programs, effectively
legislate and oversee the executive. Developing the respective capacities, mechanisms and
systems is a requirement for achieving a higher level of functionality of the country’s institu-
tional structure.

Authorizing higher levels of government to override lower level legislation in cases of delays
and inconsistencies would dramatically improve implementation of reforms. Empowering leg-
islatures to override executives in case of delays in setting up implementing agencies and/or
adopting bylaws would greatly strengthen implementation.

Alternatively, or in a combination with that, legislative standards should be strengthened to
provide default provisions that enter in effect if a lower level of government fails to comply with
statutory deadlines. Finally, the constitutional courts (State and Entity) should be authorized
to rule on compensations to the plaintiffs arising from untimely implementation of the court
decisions that relate to validity of laws.

Open
Society Fund
Bosnia & Herzegovina

/7



Policy Development Fellowship Program 2010-2011

3
3
3
4
4
5
6

Table of Contents
Abstract

Introduction

Policy context

Problem definition

Intent and methodology
Methodology and limitations
Relevant concepts of accountability
Relevant concepts of harmonization

Problem description

Problem within its current policy environment
Parliamentary Assembly of Bosnia and Herzegovina (The State Parliament)
The National Assembly of Republic of Srpska
Canton Sarajevo

Causes of the problem

Policy options

Framework for analysis

Policy option SLB: strengthening the legislative branch
Policy option OR: Overrides

Policy option DF: Defaults

Evaluation of Policy Alternatives

Conclusions and Recommendations
Synthesis of major findings
Set of policy recommendations

-— -
-0 O NN~

13
13
14
14
15
15

17
17
18



Introduction

Policy context

Several key reform processes in Bosnia and Herzegovina (BiH) suffer from the lack of account-
ability of the parliaments in BiH (on the State, Entity and the Cantonal levels) in adopting,
harmonizing and supervising legislation in a timely and regular manner. This affects the reform
processes that are the part of the European agenda for BiH, but also has adverse effects on
internal legislative harmonization within the complex and decentralized setup of the country.

This study is concerned with identification of the key systemic obstacles for timely and coher-
ent implementation of the legislative (i.e. regulatory) part of the reform agenda: frequently
missing executive bylaws that are necessary for putting laws into practice, inconsistent and
late harmonization of lower-level legislation with countrywide legal frameworks, and slow or
incomplete implementation of the constitutional court decisions. The policy goals and objec-
tives presented in this study aim at drawing attention of the public and decision makers to the
scope of the problem and at adoption of possible policy solutions.

Problem definition

Lack of capacity of the parliaments in BiH (especially on the sub-national levels) to effectively

carry out tasks for which they are nominally (constitutionally) put in charge has been widely

recognized.' This study focuses on the following important roles of the parliaments:

* Ensuring that the lower-level regulations are duly enacted within the mandated time
frames;

* Timely implementation of decisions of the constitutional courts and

* Supervising the legislation and scrutinizing the executive especially when it comes to
enactment of the necessary bylaws.

Ineffectiveness of the parliaments in all three roles has been repeatedly quoted as a stumbling
stone of the key reform processes?. Although development of an effective parliamentary sys-
tem is a challenge of practically all countries in the region that have been undergoing demo-
cratic transition?, in that respect the situation in BiH is especially aggravated.

The current post-war constitutional setup of BiH has established several levels of government
(the State, the Entities and the Cantons within the Federation of BiH), with their own indepen-
dently elected parliaments and executives. Over the years, several major reforms, in the field of
civil service, police, defense, local self-government, education, finances and telecommunica-
tions, have resulted in new laws on the State or Entity level, the effective implementation of
which directly depends on adoption of lower-level regulations: either executive bylaws or com-
patible laws made by the parliaments on the lower government levels. Both the executive and
legislative branches notoriously violate deadlines for enactment of such necessary regulation,
and implementation of many key laws takes much longer than planned. The problem of miss-
ing bylaws is chronic. For instance, implementation of the BiH Electronic Signature Act (from
late 2006) depends on bylaws regulating a wide range of technical parameters for electronic
signatures and registration criteria for the certification authorities. The bylaws were drafted in
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2008 and adopted late in 2009 by the responsible State Ministry. Even in the case of this highly
technical and politically unproblematic issue, there were three years of implementation void
(this did not require another decision by the State Parliament, or even by the State Govern-
ment). As a result, the application of the law has remained fragmentary, and the Republic of
Srpska (RS, one of the two Entities) has adopted its own electronic signature legislation in the
meanwhile. The State Parliament was powerless to press the State executive on the issue.

The problem of lower-level legislation is even greater. \Whereas missing or inconsistent bylaws
can be attributed to the executive’s overload or ineffectiveness, the lower levels of government
often show open disregard for their legislative obligations where it suits them. For instance,
the FBiH Local Self-Government Act of 2005, while directly applied to all other Cantons in the
Federation of BiH (FBiH, one of the two Entities), has required the Canton Sarajevo to adopt its
own local self-government legislation within 12 months. That has not happened by the time
of writing this study, well into 2011, because the Cantonal government of Sarajevo has been
reluctant to devolve a part of financing and decision making powers to local governments (the
municipalities and the City of Sarajevo) to a degree comparable with other cantons.

While the functioning of the State institutions in BiH has been relatively well studied and
reported on*, especially within the EU-accession process, the setup and behavior of the parlia-
ments and executives on sub-national level has been much less under scrutiny. Within the
framework of the internationally sponsored reforms, the current problems of regulative har-
monization have been addressed mostly by brokering agreements with the leaders of the key
political parties behind the (institutional) scenes. However, the recurrent nature and similar
features encountered in many cases of regulative harmonization in BiH suggests that the prob-
lem is systemic rather than incidental (e.g., in the process of public administration reform®
6). Some preliminary studies in e.g. Sarajevo Canton’ have revealed some insights related to
local self-government and devolution of taxation revenue. This study intends to address the
aforementioned issues in a systematic and comprehensive way, and aims at informing policy
decisions on both the national and the sub-national levels of government.

Intent and methodology

The overall goal of this study is to support development of BiH as an effective, decentralized,
multi-ethnic parliamentary democracy with a higher level of effectiveness and accountabil-
ity in the legislative process, by addressing common problems and obstacles to legislative
harmonization that have frustrated reform efforts so far. The intent is not only to point to
potential remedies in the current institutional setup, but also to be applicable to other cases
of system decentralization that may result from a future constitutional reform. Besides, the
study will try to quantify the impact of the lack of legislative harmonization on the key reform
processes, especially when it comes from missing bylaws and inconsistent implementation
on lower levels.

Methodology and limitations

The study concentrates on the laws and actions of the following parliaments: the Parliamen-
tary Assembly of Bosnia and Herzegovina (i.e. the State parliament), the National Assembly
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of RS (the RS Entity parliament), and the Assembly of the Sarajevo Canton (a Cantonal parlia-
ment). The data is collected for the period 2008-2010.

The choice of the Sarajevo Canton is motivated by the fact that this Canton is the most de-
veloped canton in FBiH with a high concentration of administrative, educational, business and
other entities. The Sarajevo Canton is analyzed in the context of harmonizing with the FBiH and
State legislation pertaining to education and local self-government, as well as relative to its
compliance with budgetary planning regulations.

The National Assembly of RS is analyzed with respect to the implementation of decisions of
the Constitutional Court of BiH, enforcement of its own Constitution, and constructiveness in
legal harmonization when it comes to dispensation of government property.

The main sources for primary data collection include: the official bulletins with the published
legislation; the official parliamentary rulebooks; decisions by the State and the Entity consti-
tutional courts; official records from the parliamentary sessions; the parliamentary legislative
programs; reports on parliamentary activity and legislative program fulfillment.®

Relevant concepts of accountability

One way to define accountability is to quote Drewry®: “For public administration, accountability
is about the securing and maintenance of integrity in government, as part of what is now called
‘good governance’ a term that is used to carry accountability and other measures across both
the public and private sectors”. For the specific purposes of this paper, parliamentary account-
ability addresses the concern that governments and their agencies should fulfill their responsi-
bilities and, where problems occur or complaints arise, there should be mechanisms available
to hold them to account for their actions or omissions.

In the context of Bosnia and Herzegovina as a developing country, we can quote Brian'®: “For
many low-income countries, improving governance means breaking out of the trap of clien-
telism. Because clientelism (like all governance arrangements) is deeply intertwined with the
structure and exercise of political power, this can be enormously difficult. Different societies
find different ways to break free. As a result, their trajectories of governance reform vary with
corresponding differences across countries as to which actors and accountabilities improve
rapidly, and which lag.”

Clientelist governance characterizes countries with usually weak governance performance.
In clientelist countries, formal and informal systems of authority work at cross-purposes, and
the latter dominates the former. Political leaders use their control over patronage resources
to maintain their power base; at the limit, they are captured by powerful private interests.
Leaders can bypass or override checks-and-balances institutions and the public administra-
tion when these get in the way of their political goals. Systems are not transparent. Levels of
corruption are generally high. Informal norms are, of course, also a reality in better-governed
settings; however, they do not conflict as egregiously with the formal arrangements.

Here we can also distinguish between accountability and responsibility. For Matthew Flinders™,
the difference between them is that responsibility involves the added criteria of culpability.

¢ Unfortunately, the current legislation in
Bosnia and Herzegovina is not available to
the public free-of-charge via Internet. That
is urgently needed both by the citizens and
the policy researchers.
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He explains: “Whereas accountability involves the obligation ‘to give a reckoning or account’
responsibility also involves the liability to be blamed for loss or failure’” Flinders defines ac-
countability as “the condition of having to answer to an individual or body for one’s actions.”
He defines responsibility accordingly as “the condition of having to provide an account to an
individual or body for one’s action with the possibility of personal blame and/or sanctions for the
content of that account”. The distinction is between “providing an answer” (accountability) and
“liability” (responsibility)'.

Relevant concepts of harmonization

Harmonization of law aims at making a consistent whole of law. Harmonization refers to the
inter-relationship between different laws™. Laws can be considered harmonized with each
other when they:

* Meet all requirements for legality
* Do not contradict each other in any way, and
* Are sufficently complementary.

There are two categories of standards that apply to both new and existing laws:

»  National legal instruments and obligations. These include the constitution, codes. laws,
regulations, administrative orders, decrees, bylaws and curt ruling which change law.

* International legal instruments and obligations. These include treaties, conventions, multi-
lateral agreements, rules of trans-national organizations, and applicable decisions of inter-
national tribunals and commissions.

Harmonization on the national level starts with the principle of supremacy (hierarchy of law).
The basic principle of supremacy is that each and very different kind of law must be in confor-
mity with other laws which are equal to or above it in the hierarchy. There are three require-
ments for harmonization in the national context:

e New laws and bylaws must comply with pre-existing laws of superior status.

* New laws and bylaws should not contradict pre-existing laws of equal status and

* New laws and bylaws should rescind or amend any non-compliant pre-esiting laws of
inferior status.

Harmonization of law with international standards is conceptually similar to harmonization on
the national level and involves the internal consistency of a unitary legal system and relation-
ship between two entirely different systems.

However, full harmonization is a challenging obligation. A country that joins the Council of Eu-
rope and ratifies the European Convention for the Protection of Human Right and Fundamental
Freedoms must import and extend to its citizens a complete regime of legal rights, developed
over decades. These rights can be enforced through national courts, which must modify their
practices, or at the European Court of Human Right in Strasbourg, which has appellate jurisdic-
tion. Membership in the EU entails transposition of the entire Acquis Communautaire.
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Problem description

Problem within its current policy environment

As reported by OSCE: “Efficient and effective parliamentary government is essential for Bos-
nia and Herzegovina's transition from peace implementation to full integration into Euro- At-
lantic structures. The Parliamentary Assembly of Bosnia and Herzegovina plays a central role
in leading the country toward successful fulfillment of accession requirements, particularly in
harmonizing legislation. As state-level responsibilities increase during this process, one of the
Mission’s primary goals is increasing the Assembly’s capacity in order to fulfill the requirements
for Euro-Atlantic integration processes.

However, in practice, the workload of parliaments (they are typically in session for less than
one working month per year) is inadequate for effective performance of their legislative and
supervisory roles and responsibilities.

Parliaments have no effective means to check and ensure that the executive is implementing
legislation (e.g., by adopting the necessary bylaws, setting up agencies, allocating the required
resources, appointing personnel) in a timely and responsible manner, as required by law. Es-
pecially, parliamentary standing committees do not practice regular and systematic review of
implementation of the key reform laws in their area.

Legislative agendas on different levels of government are not synchronized when it comes to
implementation of the key cross-level reforms. This cannot be entirely attributed to political
tensions, since the same problem appears when the same political parties are in government
on the higher and the lower levels. For this, the case of the Sarajevo Canton is indicative,
because the governing coalitions have had roughly the same political party structure on the
Federal, the Cantonal and the local levels (the municipalities and the City of Sarajevo), yet
the interests and the regulations on these three levels are sharply confronted resulting in a
stalemate when it comes to the devolution of finances and decision making rights to local
self-government.

In this study we argue that the legal voids that arise from untimely or patchy implementation
of laws on the lower levels of government, as well as from local improvisation of the missing
higher-level bylaws, can be significantly reduced by a system of defaults and overrides that are
triggered by non-compliance with the legally established deadlines.

Parliamentary Assembly of Bosnia and Herzegovina (The State Parliament)

Parliamentary Assembly of BiH consists of two chambers: House of Representatives and the
House of Peoples. Its function as the highest legislative body in the country consists of making
laws, approving budgets and determining the source and amount of revenue for the state insti-
tutions of BiH and the international obligations of BiH. All decisions need to be adopted in both
Houses of Parliament. The House of Representatives has 42 directly elected members elected,
while the House of Peoples consists of 15 members appointed from the Entity parliaments (5
Bosniaks, 5 Serbs and 5 Croats).

'* Organization for Security and Co-opera-
tion in Europe, (2009), OSCE in Sarajevo,
Annual Report 2009
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Laws Bylaws "
) - - Ratifica-
Adopted | Laws in With- Adopted Bylaws in Withdrawn | +igns
laws procedure | drawn bylaws rocedure bylaws/
(A+B)* | (A+B) | laws/bills (X B '(OA 8 bills
(A+B) (A+B)
2008 | 39 25 34 8 no data no data 81
2009 | 70 17 4 25 1 1 98

A — Proponents: Council of Ministers BiH and Presidency of BiH
B — Proponents: individual delegates, parliamentary groups, and committees.

As shown in the above table, year 2008 was a bad year in terms of the number of enacted laws
and decisions. The number of laws in the process together with the number of withdrawn bills
is higher than the number of adopted laws. According to the annual report', the average time
for passing laws with adjustments in both houses was about one month. In 2009, the number
of adopted laws and decisions almost doubled.

The BiH State Parliament has a modest legislative throughput in comparison to the Croatian
Parliament'® and the National Assembly of Serbia'’. Besides, the real problem occurs when
harmonizing bylaws and other regulations at lower levels, which is often a requirement and
a stumbling block for European integration. Comparative data on the legislative throughput is
given in the following table:

Parliamentary Assembly Croatian Parliament | National Assembly
of BiH of Republica Serbia
Mandate 2006 - 2010 2008 - present 2008 - present
Adopted laws | 335 582 572
Rejected hills | 123 38 no data

Remark: the mandate of the current (sixth) Croatian Parliament lasts until 2012. The same applies to the
National Assembly of the Republic of Serbia.

In the context of the Parliamentary Assembly of BiH, the most notable problems, in the light of
this study, can be exemplified with the following cases:

* Implementation of the “Sejdi¢-Finci” ruling by the European Court of Human
Rights. This court has ruled on 22 December 2009 that the provisions of the Constitution
of Bosnia and Herzegovina that regulated the election of the members of the Presidency of
BiH are contrary to the European Convention of Human Rights, since it prevents persons of
nationality other than Bosniak, Serb and Croat for running for that highest office. Although
the ruling itself does not specify the period for implementation, timely implementation has
been seen as a key condition for BiH's full membership in the Council of Europe, as well
as the forthcoming process of EU Accession. The BiH Parliament is in charge of amending
the Constitution in line with the ruling, but more than one year on, nothing has been done
on this issue, except delegating the task to the Council of Ministers.

* Failure of cooperation with the Council of Ministers and Entity parliaments: The
European Commission’s report of 2010 on progress of BiH notes that although some prog-
ress has been made in terms of administrative capacity of the Parliament, it still has week
cooperation with the Council of Ministers and the Entity parliaments.'
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* Failure to implement bylaws and appointments: The EC Progress Report 2010 also
repeatedly mentions appointments that were not made by the Council of Ministers (BiH
Executive), such as the appointment of the head of the Indirect Taxation Authority, State
Commission for Communications, and the Agency for Electric Energy Transmission. Be-
sides, many laws, such as the Law on Electronic Signature, adopted in November 2006,
which were intended to act as the enablers of electronic commerce and provision of
electronic administrative services to citizens, were practically put on hold for nearly three
years before the respective State ministry adopted the necessary bylaws.

The first of these examples is the failure of the Parliament to act on fulfilling its obligation aris-
ing from international treaties - by amending the constitution. This is not the constitutional
responsibility of the Council of Ministers, although it is reasonable to expect its help and co-
operation. The second example is a typical case of a lack of cooperation and synchronization
between the State level and the lower levels (in this case the Entities), and the result is partial
or a complete lack of implementation of the key reform laws. The third example shows that the
State Parliament cannot hold the State Executive (the Council of Ministers and the Ministry of
Communication and Transport) responsible for not implementing legislation.

The National Assembly of Republic of Srpska

National Assembly of Republic Srpska is the highest legislative body of the RS, one of two
entities in BiH, composed of eighty-three directly elected members.?

Laws Bylaws

Adopted Laws in Withdrawn | Adopted Bylaws in Withdrawn

laws procedure | laws/bills bylaws procedure laws/bills
2008 | 89 12 no data 5 - no data
2009 | 106 45 no data 5 - no data
2010 | 63 24 no data 1 - no data

Given the fact that the Parliament of the FBiH and the RS National Assembly are the legislative ~ * Official web page of Nacional Asembley
of Republic Srpska: http://www.narodnask-

bodies in the two entities in BiH, it may be interesting to compare the number of adopted laws  upstinars.net/cir/pas/sazivi.htm
and bills under consideration in the period since 2008. - 2010.

Parlament FBIH | NS RS
Adopted laws 93 258
Bills under consideration | 52

Although more efficient than the Federal Parliament, the following three examples show the
problems with the National Assembly of the RS in the light of this study:

* Failure to adopt new Entity insignia. The NS RS still did not implement the ruling by
the Constitutional Court of BiH, which has invalidated the earlier RS insignia as ethnically
biased, and mandated adoption of new ones. This is clearly an instance of non-implemen-
tation of the constitutional court decisions.

* Failure to act according to the Entity Constitution. For more than eight years, the
Constitutional Court of RS has acted contrary to the provisions of the RS Constitution
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when it comes to deciding in cases of ethnic veto, moved in the special chamber of the
NS RS, practically rendering that mechanism for preventing ethnic discrimination through
legislation useless. However, NS RS did nothing to enforce these provisions, which are
widely considered “imposed by foreigners” and contrary to the idea of Serb dominance in
the Entity. Only recently enough minority members brought the case to the attention of
the BiH Constitutional Court.

* Preempting State legislation on government property. In midst of the stalled politi-
cal negotiations on how to regulate the status of (pre-war) government property, the NS
RS has passed its law which effectively preempts a State level solution and has brought
the political negotiations (lead under the international sponsorship) to a halt.

It should be noted that RS has enjoyed a high level of political cohesion, since it had practically
one party in government since 2006, instead of a wide coalition, which is more typical of BiH.
Also, the decision-making mechanisms on the State level ensure that the State laws must be
practically pre-approved by any politically coherent RS government. Therefore, the RS govern-
ment could operate relatively unimpeded and the usual lack of legislative effectiveness in the
case of NS RS did not show in this period. However, the same pattern of parliament’s lack of
capacity, accountability, as well as overdependence on the executive are also latently present
there, since the rules and the institutional setup has remained the same as elsewhere, which
can be attested by parliamentary minorities whose mouth has been effectively shut, and, in the
case of ethnic minorities, whose constitutional rights were systematically violated.

Canton Sarajevo

Canton Sarajevo is one of the ten cantons in the Federation. It has an Assembly as a legisla-
tive body composed of 35 directly elected representatives. Responsibilities of the Sarajevo
Canton Assembly include the adoption of the Constitution KS, legislation and regulations in
the exercise of the Cantonal competencies. It determines policy and delivers programs for the
development of Canton, adopts the Cantonal budget and laws on taxation and other sources of
revenue, elects representatives to the FBiH House of Peoples, and appoints the Cantonal Prime
Minister and the Executive?'.

Activity
Year Adopted laws Laws in Adopted bylaws | Days In session
procedure
2008 23 15 65 12
2009 21 12 85 9
2010 13 6 86 6

The Sarajevo Canton has a budget that is sizeable to that of the Federation. As a seat of gov-
ernment it also enjoys a special significance, and as the richest part of the country it is often a
test-bed for different reforms.

From the point of view of our study, we will look at the following problems in the context of

the Cantonal Assembly:

e The Law on Higher Education. The Framework Law on Higher Education for BiH was
adopted on 30 July 2007, with the deadline of one year for harmonization of all cantonal
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higher education legislation. Sarajevo Canton has done that task on 22 December 2008.,
i.e. with 6 months delay, but another complication was non-adoption of the State bylaws
regulating academic titles, which were mandated by the Framework Law. Therefore, the
Canton had to adopt its own, local bylaw, which may lead to future incompatibilities with
other local regulations from other cantons and entities.

e The Law on Local Self-Government. The Federal Law on Local Self-Government was
adopted on 12 September 2006 with provision that the Canton of Sarajevo is to adopt its
own Law on Local Self-Government within twelve months. At the moment of writing this
study (May 2011) the Cantonal law is still not in place. Some pre-drafts have circulated
in December 2009 and January 2010, and there is the current promise of a draft text by
June 2011.

* Failure to adopt budgets on time. Since 2006, the Canton has failed to comply with
the regulations that govern adoption of the budget. That regulation requires the Cantonal
Executive to submit the budget proposal for the next year by November 1. The Assembly
is supposed to adopt the budget by December 31. If for any reason the Assembly fails
to adopt the budget until December 31, an extraordinary temporary financing can be pro-
vided until March 31. However, budget proposals were never submitted to the Assembly
before the end of November, and in three out of four cases that happened after December
31, and in two out of the four cases, the budget proposal came as late as in March.

The first two examples are typical cases of failing to harmonize cantonal laws with the higher
(State and Federal) law, way past the statutory deadline. The third case shows inability or
unwillingness of the Cantonal Assembly to hold the executive accountable for planning and
submitting budgets outside the legally stipulated time frame.

Causes of the problem

As a step towards viable complete or partial solutions to the problem of the lack of legislative
accountability in BiH, we start by identifying the key factors of the problem and the causal rela-
tions that have maintained the problem over the past decade and half.?

In the previous subsection, we have given several indicative examples of our problem. How-
ever, it should be noted that the absence of progress in these and other related cases does
not simply happen in an atmosphere of indifference. Quite contrary, our insight into minutes
from the legislative sessions shows that each of these issues has been repeatedly the object
of discussions, objections, questions to the executive, initiatives and resolutions. While lack of
political will within the local ruling coalitions certainly explains one part of inactivity, it should
be noted that these objections, resolutions and initiatives, do not come only from the opposi-
tion benches: in fact, they regularly draw support across the political spectrum. Their ineffec-
tiveness, therefore, comes from other sources, namely:

* Inability to effectively monitor, analyze and formulate policies. The legislatures
have neither staff nor budget dedicated to this task. Also, even the major political parties
seldom launch legislative initiatives, and most of the legislative debate is reactive and con-
centrated on fragmentary and incremental changes in the current legislation — more than

11

22 A more detailed exposition of the causal
model is given in the Appendix A.
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out a president.
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50% of the legislative agenda in all three cases in this study consisted of amendments to
the existing laws — sometimes several times within a year or two within the adoption of
the original law, and often on a short notice (the “urgent procedure”). The policy inputs
are scarce and usually come from international monitoring applications and NGO sources.
These sources are, however, essentially deficient: the former are mostly oriented to mak-
ing BiH meet its international obligations, while the latter usually lack either depth or are
(more frequently) restricted in regional coverage.

* While the executive suffers from similar handicaps when it comes to policies, it has a
definitive edge over the legislative in terms of technical capacity and administrative
resources. In fact, one of the reasons why the legislative initiatives usually bear no fruit
is that even the task of framing a law is often too much for legislative committees, not
to speak of individual members and political party groups. Their “initiatives” are often no
more than petitions to the executive to take their suggestions into account, and if we know
that the standard line by the executives in BiH is that they do not feel bound by parliamen-
tary resolutions other than laws, the absence of action does not surprise.

e Coupled with this is the phenomenon of institutionalized executive control over the
legislative agenda (with the sole exception of the State Parliament, whose rulebooks
were rewritten by EU legal aid experts in 2000), inherited from the socialist times, which
practically makes each step in the legislative process subject to vetting by the executive
(which is not directly elected, but appointed).

These three factors in combination mean that, in spite of pressure on the legislatures to act,
the low capacities and the level of executive control over agenda make more autonomous
actions unlikely to succeed, and therefore the majority chooses to delegate or yield to the
executive, often with some ritual, but powerless, show of rhetorical force. Considering that
the membership in the legislatives is a relatively lucrative job, compared to the BiH average
standard of living, and that the rewards do not depend on the legislative output, the only strong
incentive for the legislature members to act more actively and responsibly would be a realistic
chance to succeed and therefore build reputation, and for that to work, the three previously
mentioned factors need to be reversed to a significant degree.

It is not the intention of this study to paint the executives on various levels in BiH in unreasonably
dark colors. Although unelected and effectively free of parliamentary oversight, the executives in
fact do run the country on the day-to-day basis, and in the course of that deal with the usual
plethora of problems, crises and fires that need to be put out, often with very scarce organizational
and financial resources.? Compared to the leisurely existence of parliamentary members, many
ministers consider themselves the true bearers of the burden. The point here is that the executive
is necessary a bottleneck in the legislative process, because it has to economize with its resources
and assign them to /ts top priorities. And, in the situation where it can control the agenda and cannot
be overruled or effectively called to account by the legislature, it would be unreasonable to expect
the executive to offer the legislative more than what it can get away with. Therefore, the reversal of
the three factors mentioned above is the only way to motivate the executive to behave differently.

It should be noted that besides increasing the policy making and administrative capacities by
the legislatures and decreasing its dependence on the executive, two additional factors need
to be considered:
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There are typically many more bylaws and executive action points than laws, and the
legislature needs to keep regular track on what needs to be done and when, and this has
to be supported by regular reporting from the executive.

The information about the prospects of successful implementation of laws needs to be
shared by the executive with the legislature, so that the appropriate corrective actions
can take place.

Policy options

Framework for analysis

Our analysis of policy options will address the following components:

Institutional setup, capacity and autonomy of legislatures: This component is con-
cerned with the ability of the legislatures on lower levels of government to perform tasks
for which they are constitutionally accountable, in the context of harmonization with laws
adopted on the higher levels. In particular, we deal with:

*  Policy analysis capacities: resources and facilities that allow members of a legislature,
political party parliamentary groups, and committees to develop and evaluate policy
proposals before shaping them into pieces of legislation.

* Technical capacities and legal services: resources and facilities that members of a
legislature, its committees and political party groups can use to draft and refine tech-
nically and legally sound bills and amendments for the proceedings of the legislature.

* Information and reporting: the type, depth and regularity of reporting on the status of
implementation of various adopted laws, as well as official assessments on costs,
scope and effects of their implementation.

* Executive control over the agenda. the mechanisms (mandated by the legislatures
themselves in their rulebooks) given to the executive to freeze, sidetrack, and with-
draw proposals.

The system of statutory overrides and defaults: This component is concerned with
mechanisms, either built into the legal structure, or included into practices of lawmaking,
which allow

* Default provisions: the provisions that entry into force in case the lower level does not
comply with harmonization requirements in due time (e.g. does not perform harmoni-
zation or implement constitutional court decision).

* Higher-level overrides: the authorization given to an authority at a higher level to per-
form the necessary legal adjustments in case the lower level does not comply with
harmonization requirements in due time.

* legislative overrides: the authority of the legislature to promulgate the required by-
laws should the executive fail to do so in due time.
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Policy option SLB: strengthening the legislative branch

The basis for this policy option is a boost in the policy-making and the technical capacity of
legislatures, combined with limitation of the executive control over agenda, and regular and
transparent reporting.

The secretariats of the legislatures should be extended so that they can provide a reasonable
level of professional legal and technical assistance to parliamentary committees, parliamentary
groups and individual members on all issues of parliamentary procedure, for obtaining relevant
regulation and information from ministries, and for drafting bills and amendments to be sent
into the parliamentary procedure. The priorities are parliamentary subject committees, which
need to meet and work on a more regular basis. Political parties usually already have some
resources on their disposal, but some scheme of resource sharing should be provided for indi-
vidual members as well. The assistance should include technical processing and technical re-
view of text under strict code of non-disclosure to third parties. If the organizational capacities
cannot cover these basic needs, some additional amount of money should be set aside in the
legislature’s budget (besides the usual honoraries paid to the members and political parties) to
allow hiring or purchasing the required services.

Next, the reporting procedures should be enhanced. The ministries should be required to pro-
vide updates monthly, if possible, and at least quarterly, on the status of implementation of
all laws from their sector, whenever an appointment of bylaw is pending. Also, the executive
should report prior to each session of the legislature (i.e., monthly) on the status of all issues
delegated to it by the legislature. Parliament members should have an open and quick access
to ministers for obtaining any clarifications and additional information in this respect. Chairs
should inform the legislature regularly (i.e. monthly) on all outstanding harmonization tasks and
deadlines mandated by higher-level laws and constitutional court decisions.

Parliamentary rulebooks should be revised to allow more open access to agenda. In particular,
the executive should not be allowed to block deliberations by not providing opinions (the usual
practice) or by taking over the ownership of bills and initiatives and stalling them indefinitely.
Whenever a rulebook requires an opinion or consent from the executive, a definite deadline
must be established to prevent implicit indefinite postponement. Besides, the executive should
give up the right to withdraw its own bills after being amended by the legislature.

Policy option OR: Overrides

This policy option is complementary to SLB. It introduces a system of overrides as a failsafe
mechanism such that a failure to perform an action in due time authorizes another instance to
make the necessary decision and thus prevent a blockade.

If a legislature on a lower level fails to harmonize its legislation (by adopting new laws, or
repealing or amending the existing ones) with the higher-level law within the stipulated period
of time, the executive on the higher level should be authorized to approach the respective
constitutional court for a fast-track hearing to present an ordnance limited to the minimal set of
interim provisions necessary for implementation of the higher-level law in the respective lower-
level jurisdiction without precluding the final action of its legislature. When the constitutional
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court rules that the proposed ordnance satisfies these requirements, it goes into effect for at
least six months (if a shorter period of time is not stated therein) to allow for its implementa-
tion. After that initial period it can be replaced by the lower-level legislation.

A similar policy should be applied to implementation of constitutional court decisions. Provi-
sions of a law found unconstitutional by the respective constitutional court automatically be-
come ineffective. Additionally, if a legislature fails to comply with decisions of the respective
constitutional court within the mandated period of time, the court should be authorized to
determine a minimal set of mandatory measures that ensure just and effective compensation
to those affected by non-compliance.

On the same level of government, the legislature that has authorized the executive to enact
bylaws or make the appointments should enjoy the right to override the executive if it has failed
to meet the deadline stipulated in the law. In those cases, the proposals of bylaws and ap-
pointments from subject committees, if present, should be considered before those by political
party groups and individual members. The decisions made in that way should have the same
authority as those made by the executive, and cannot be changed by the executive without
consent from the legislature. However, this override only has a preemptory character and does
not preclude any action by the executive and thus does not introduce the element of moral
hazard in the sense of ensuring legality of operation.

Policy option DF: Defaults

This policy option is also complementary to SLB, but partly conflicts with parts of OR and is
therefore presented as an alternative to it. Essentially, it requires strengthening the standards
for writing legislation, and therefore does not require changes in constitutional provisions that
regulate distribution of competences between different levels of government. That makes it
easier to implement, but has a smaller scope.

All laws that require harmonization on lower levels of government should be required to con-
tain “default provisions”, which specify what happens if a lower level jurisdiction fails to com-
ply with the harmonization requirements within specified deadlines. If possible, such default
provisions should specify the way in which the higher-level law would be implemented with
a minimum of additional regulation. A standard pattern for default provision can be developed
and uniformly applied to all cases of harmonization, as a matter of good practice.

Evaluation of Policy Alternatives

In the following table we provide a comparison and an evaluation of the policy options: the
status quo, a combination SLB/OR, and a combination SLB/DF. These three policy options are
tabulated against common criteria, as well as against their expected effects on more account-
able behavior of the legislatures, in terms of provided incentives.
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Criterion

Policy Options

Status quo

SLB/OR

SLB/DF

Institutional setup, capacity and autonomy of legislatures

Policy analysis capacities

Very small. The executive
and OHR are the main suppli-
ers of policy inputs.

Basic initial level, plus a
prospect of further expan-
sion due to the possibility of
same-level override.

Basic initial level. Further
develop-ment depends on
adoption of good practices.

Technical capacities and
legal services

Elementary servi-ces are
available to committees.
Political party gro-ups and
individual members are not
supported.

Improved, plus a prospect of
further expansion due to the
the possibility of same-level

override.

Improved compared to the
current level, and gradually
expand-ing in perspective.

Information and reporting

Semi-annual and on demand;
the latter takes weeks or
months.

Up-to-date, as the executive
needs to spread the good
word and preempt overrides.

Improved, yet probably not
so detailed.

Executive control over the
agenda

Significant. Referring them
to the executive for consid-
eration can block bills.

Small, enough to address ur-
gent needs and techni-cally
sensitive questions.

Indirect. By shifting deci-
sions from laws to bylaws,
the exe-cutive can isolate
sensitive issues from public
consi-deration.

The system of statutory overrides and defaults

Rarely ever present, es-

Rarely ever present, but de-

Added to all frame-work

Default provisions pecially in the state-level . ,, ., | legislation as a matter of
o sirable as a “softer solution”. .
frame-work legislation. good practice.
Non-existent. If the lower In place. Higher levels can
. ) level not comply, th intervene with ordnan .
Higher-level overrides evel does not comply, the ervene ordnances, Non-existent. Cf. status-quo.

higher level usually cannot
do anything.

and constitutional courts can
regulate damage.

Legislative overrides

Not recognized.

Legislature can replace
executive in making bylaws
and appointments past due
date.

Not recognized.

Expected results

Incentive for legislatures to
take responsibility for harmo-
nization of laws.

Low. Lack of initiative can
be justified with the lack of
capacities and business of
the executive.

Medium. The prospect of
overrides may stimulate
legislati-ves to delegate to
the executive.

Medium, depending on the
quality of the default provi-
sions.

Incentive for legislatures to
take responsibility for bylaws
and appointments imple-
menting their legisiation.

Low. Lack of initiative can be
justified with the lack of legal
basis and information from
the executive.

High, since the responsibil-
ity cannot be indefini-tely
shifted to the executive in
the face of public exposure.

Medium. Lack of initiative
can be justified with the
lack of legal basis. However,
changing the faulty laws is
an obvious alternative.




Conclusions and Recommendations

Synthesis of major findings

Many key reform processes in Bosnia and Herzegovina involve cumbersome processes of har-
monizing lower-level legislation (Entity or Cantonal) with higher-level (e.g. State or Entity) laws.
Frequently, the deadlines are not respected and the reform processes tend to be delayed with
the final result being a lower level of implementation effectiveness. There are currently no
mechanisms that can be employed to remedy such violations of deadlines or call to responsi-
bility those who are responsible. Similarly, decisions of the State and the Entity constitutional
courts, which rule legal provisions unconstitutional and ask for alterations in the current legisla-
tion, are seldom implemented in the stipulated time frame. Again, there is no formal mecha-
nism for penalizing those responsible for the breeches.

Another important problem for the reform processes in Bosnia and Herzegovina is that many
laws are not implemented even on the same level because they depend on bylaws and ap-
pointments by the executive, but which fail to happen within the mandated period of time. As
a consequence, institutions are not formed on time, the activities get stuck due to legal voids,
and in many cases this additionally slows down the EU-accession process for the country.

At the heart of the problem lies the lack of accountability by parliaments for the legislative pro-
cess. Legislatures on all levels are systematically depleted of capacities necessary for analysis
of policies, as well as for legal framing and technical preparation of bills. This applies to com-
mittees as well as to political party groups and individual members. Besides, the reporting from
the executive is scarce and does not include a systematic overview of outstanding harmoni-
zation and implementation issues. Legislatures depend almost exclusively on the executive
branch for framing new legislation, and, in return, the executive usually enjoys a high degree of
control over the legislative agenda, up to the point of indefinitely stalling consideration of bills
it does not feel comfortable with. Yet, the executive does not bear the responsibility for the
legislation it effectively controls, and is driven by other considerations that maximize benefits
and political control compared to utilization of its own scarce resources. In the current situa-
tion, neither the legislative, nor the executive accepts to be held primarily accountable for the
outcomes legislative process.

If BiH is to become a functioning parliamentary democracy, the accountability of parliaments
for harmonization and implementation of laws must be (re)affirmed. That can be achieved only
if the system is changed to provide (currently lacking) incentives to legislatures to:

* Play a more active and responsible role in harmonization of laws, and
* Actively supervise, and, when necessary, override the executive to ensure timely imple-
mentation of laws through bylaws and appointments.

We propose replacing the existing ineffective systems and solutions that regulate:

* |Institutional setup, palicy making capacity, and autonomy of legislatures, and
e Statutory overrides and defaults across levels of government.
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Set of policy recommendations

Compared to the status quo, we propose two variants for strengthening the legislative branch,
one based on overrides and failsafe mechanisms, which is more ambitious but harder to imple-
ment, and a weaker one based on statutory defaults, which may be easier to put in place,
possibly as an evolutionary step. Both variants call for:

Strengthening policy analysis and policy making capacities of the legislatures on all levels
in BiH, including an adequate level of technical capacities and legal services, to enable
their committees, political parliamentary groups and individual members to scrutinize the
existing and develop new policies, without the exclusive resort to the executive. This
should be accompanied by adequate strengthening of legal and technical services to the
committees, groups and legislature members, necessary for framing legislative proposals
and initiatives.

More frequent and systematic reporting from an executive to the respective legislative on
the status of implementation of laws, as well as from the lower levels to the higher levels
of government on harmonization of laws.

Systematic revision of legislative rulebooks to remove at least the most rigid mechanisms
that allow the executive to control the legislative agenda and block framing, consideration,
and supervision of laws.

Furthermore, the overrides and failsafes variant calls for establishment of mechanisms that can
be activated in the event of non-compliance with terms of higher laws, such as:

Giving implicit authority to higher levels of government to enact ordnances applicable to
lower level units that fail to harmonize their legislation and bring about bylaws and ap-
pointments within the required time frame.

Implicitly authorizing legislatures should be given to override the executive by adopting
bylaws and making appointments if the executive fails to do so within the statutory period
of time.

Authorizing the constitutional courts to rule ex officio on just compensations to those af-
fected by failure of the legislature to implement constitutional court decisions, especially
when time frame for implementation has been significantly violated.

The softer statutory defaults variant may requires, as a matter of good practice and legislative
standards, all new laws to include default provisions that enter into effect if the executive or
the lower level governments fail to comply with the provisions of the law, or when the statu-
tory deadlines for harmonization or implementation expire.



Appendix A: The Causal Model

To develop the causal model of the legislative accountability dynamics, we use the technique
of conceptual modeling used in the field of analysis of complex dynamic systems.

The following picture summarizes the causal relationships that describe the dynamics of the
problem of implementation of constitutional court decisions or harmonization with higher-level
legislation, in the context of entity/cantonal legislative and executive branches. The nodes
in the graph denote relevant features (with abbreviated names in boldface). Arrows signify
causal relationships. Positive polarity of an arrow (signified by “+") leading from node X to
node Y means that an increase [decrease] in X causes Y to increase [decrease] more than it
would otherwise be the case, all other factors being equal. Negative polarity (signified by “-“)
means that an increase [decrease] in X causes Y to decrease [increase] more than it would
otherwise be the case, all other factors being equal. A double stroke on an arrow (such as on
the arrow from Gap to Eff) signifies that a time delay exists between the cause and the effect.
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The legislative gap (variable Gap on the diagram) represents the discrepancy between the cur-
rent situation and the target set by the court decision or higher law, usually in the form of require-
ment to repeal, adjust or create new legislation. As the time passes, and especially after expiry
of the mandated harmonization period, persistence of the gap starts to gradually deteriorate the
prospect of effective implementation (Eff) of the goals that have motivated it. The gap is closed
after the initiative to bring up new legislation for deliberation and adoption is taken by either
the legislature (committees, cauci or individual representatives; Plnit), or the executive (Elnit).
Prolonged existence of a gap deteriorates credibility of the authority of those who mandated it.

Several factors combine in building up the pressure on legislature to act on harmonization (LPres):
the gap itself (Gap), and the authority of the source of the harmonization (Auth). As the pressure
on the legislative builds up, two kinds of actions can be taken. First, committees, cauci, or indi-
vidual representatives in the legislature can take the initiative in their own hands (LInit), which
is more likely when they have on their disposal sufficient capacity to act (Cap), in terms of re-
search, drafting, and public hearing facilities, and when they can count that the executive will not
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block the attempt using its mechanisms of agenda control (ECtl). Otherwise, the legislature can
delegate the job of developing harmonization proposals to the executive, which is more likely in
case of undeveloped own capacity to act (Cap) and excess executive control over agenda (ECtl).
Delegating to the executive also tends to increase its control over agenda, since the legislature
looses a degree of control over the content and timing of harmonization proposals. The pressure
on the executive to act (EPres) rises with the level of delegation (Del), but is relieved if the execu-
tive, by means of agenda control (ECtl) can choose the convenient timing. Also, since the task
of harmonization continues to sit with the legislature even in case of delegation, the executive is
not “threatened” by the higher authority or the prospect of sanctions/override. Instead, in choos-
ing among its priorities, the executive is more likely to choose things that have higher chance of
effective implementation (Eff). However, the executive may be urged to act if However, the ex-
ecutive may be urged to act if there is a prospect of unfavorable override (Ovr) by other authority
(the legislature or the higher authority mandating harmonization) if no action is taken in due time.
Finally, harmonization initiatives developed by the executive often take some more time, since
they have to complete their round in the legislature. Here we assume that the legislature and the
government share the same view of political priorities and considerations, which is certainly the
case in BiH where the executive is appointed by the majority in the legislature.

On the diagram, some variables are directly observed based on the available data: the num-
ber of laws to harmonize (Gap), the number legislative initiatives (LInit), the capacity of the
legislature to act (Cap), the mechanisms of executive control over agenda (ECtl), the prospect
of unfavorable override (Ovr), and the number of initiatives coming from the executive (Elnit,
Auth). Others can be deduced from them (Del), and the meaning of the rest (LPres, EPres, Eff)
can be checked against usual perceptions of those involved.

Several observations based on the model can be inferred from its feedback structure. First,
the level of legislative initiative (LInit) and the capacity of the legislative to act (Cap) comprise
a positive reinforcing feedback loop that tends to amplify and sustain the increase/decrease
trends over time. The feedback loop between Cap and the level of delegation (Del) also tends
to reinforce the trends over time, by either going into “no legislative autonomy, full dependence
on the executive”, or “full legislative autonomy, no dependence on the executive” mode.

However, in the loop Gap®LPres—Del—EPres—EInit—Gap, any increase/decrease of one
variable leads to a series of events that end (after a while) to a contrary (stabilizing) event.
Thus, for instance, an increase in delegation leads to an increase in the pressure put on the
executive, which leads to an increase in the executive initiatives, which (over time) decreases
the legislative gap, which leads to decrease on the pressure put on the legislature, which fi-
nally leads to the decrease in delegation. Another commonsense stabilizing feedback loop is
LInit—Gap—LPres—LInit: an increase in legislative initiative decreases the legislative gap,
which leads to a decrease in the legislative pressure, which decreases the level of legislative
initiative. These stabilizing feedback loops prevent the system from sliding chaotically to either
extreme. In the former case, the controlling variable is the prospect of unfavorable override
(Ovr), and in former the authority of the source of harmonization (Auth), as well as the inflow of
harmonization requests that can be represented as an externally caused increase of variable Gap.

If, as is the case today, there is a little prospect of a higher authority imposing an unfavorable
override, and if the executive has a very high level of control over the legislative agenda, the
model predicts that, in the presence of legislative gaps, the level of delegation to the execu-



tive will rise, the capacity of the legislature to act on its own will plunge, and the dynamics of
government initiatives aimed at harmonization will be driven by its view of the best timing and
the benefits that the lower level would gain from the effective implementation of the higher-
level legislative framework. Depending on the power of the higher authority, the legislature may
maintain the pressure on the executive to come up with harmonization proposals, but will not
be able to force it. That is exactly what is happening today. \We should note that the behavior of
the executive is usually dictated by the pressures of everyday running of the government that
include not only policy, but also appointments and apportions, as well as with limited resources
on its dispositions to meet the legislative requirements of harmonization mandated from above.

Assuming strong influence of the higher authority (Auth), and a simultaneous boost to the
capacities (Cap) necessary for the legislature to develop and follow through its own initiatives
(including services, infrastructure and facilities), and removal of mechanisms that allow the
executive to control the legislative agenda and block proposals it does not like (ECtl), the model
predicts a boost the legislative initiative and thus achieve greater level of legislative harmo-
nization and constitutional court decision implementation. But, if the higher authority is less
influential (such as in the case of relationship between the RS and BiH Parliaments, or between
the Canton Sarajevo and Federal parliament in the matter of local self-government reform), the
improvement of the situation cannot be expected without introducing the prospect of override
by the higher authority (Ovr).

The same model can be also used for the case of the legislature supervising the executive to
ensure that the necessary bylaws are timely set in place to enable effective implementation.
There, we look at a single level of government, and therefore variable Auth stands for the au-
thority of the legislature on the given level and not for the influence of a higher authority. Also,
Ovr becomes the prospect of the legislature overriding the executive and impaosing the missing
bylaws if the executive fails to act in due time. Also, the arrow between Elnit and Gap looses
the delay, since the bylaws made by the executive do not need to go through the legislature
before coming into effect.

Again, in the current situation with small legislative capabilities (Cap) and a high degree of
the executive's control over the legislative agenda (ECtl), the dynamics of establishing the re-
quired bylaws primarily depends on the executive's assessment of benefits that can be reaped
from implementation of the respective law, in comparison with other available alternatives.
Therefore, the executive will make the required bylaws at a time of its own choosing, even
if (as it frequently happens) the mandated deadline has expired. Lags in implementation will
deteriorate the authority of the legislature that made the half-implemented laws and create the
pressure on it to act. However, the only thing the legislature can do is to urge the executive.

Here again, on the basis of the model, we can conclude that a simultaneous boost in legisla-
tive capacities (Cap) and dismantling of executive control over agenda (ECtl), combined with
a realistic prospect of override (Ovr) can unblock the process. However, two additional points
should be noted. First, since there are usually many more bylaws than laws, the legislature
needs to be actively aware (and reminded) of what bylaws are required and what is the state
of their implementation — in other words, of the current legislative gap (Gap). Anather thing is
that any information that the executive may have about the prospects of effective implementa-
tion of laws should be shared with the legislature on a regular basis for a corrective action to
take place.
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