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Making government transparent and
accountable through improved
access to information

Amra Hodzié¢

Fol law is a tool to make governments ac-
countable

Information is central to holding government
accountable. Unless citizens are properly in-
formed about what government is doing, how
it is spending public funds and its own assess-
ment of its successes and failures, they cannot
ensure that it is acting for the general public
good or in accordance with its public promises.
The idea that public bodies keep information
not for themselves but on behalf of the public is
now widely recognized as a fundamental under-
pinning of democracy, accountability and good
governance. In 1990, only 13 countries adopted
national right to information laws, whereas
there are currently more than 70 such laws ad-
opted across the world, with further 20-30 laws
under consideration in other countries.

Fol law in BiH - one of the best designed
laws in the world is only used infrequently
Following this trend, backed by strong interna-
tional influence and support, Fol laws were ad-
opted at the entity and at the state level in BiH
almost a decade ago. However, “...one of the
best designed laws in the world is only used in-
frequently.” (Privacy Int. 2006). This statement
indicates general problem with the functionality
of the Fol system and implementation of its un-
derlying principles. Actually, “the functionality of
the Fol system in a country is a potent indicator of
how well political accountability and transparency
work in practice.” (Lindberg, 2009).

Bureaucratic arrogance - Unwillingness of
public bodies to communicate with mem-
bers of the public

While researches related to the Fol law imple-
mentation usually measure the reply rate to pro-
fessionally formulated and structured questions
submitted in the prescribed written form under
the guidelines derived from the Freedom of In-
formation Law, members of general public in
BiH normally place their requests verbally or by

e-mail without citing the law. This often results
in a mute response by a public body. Essen-
tially, the survey results show that almost 80%
of such informal contact attempts are fruitless.
The total number of public bodies at the Federa-
tion BiH entity level that have contact details
available on the Internet is 51 or 85% of the
total. For 47 or 78% of total public bodies elec-
tronic way of communication was identified and
e-mail information request was sent or submit-
ted through the web-based form. The contact
through e-mail or web-based form was made
with only 13 public bodies or 21.6% of the total
number of public at the Federation BiH level.

What about transparency?

Besides direct contact with a public body, sec-
ond source of information is through the publicly
available documents and records. That is why
transparency of public body work is vital and
crucial precondition for efficient and effective
disclosure of information to public.

Summary

The statement that “the mere
existence of freedom of informa-
tion laws does not ensure their
appropriate implementation and
functioning.” (OSCE, 2009) is
confirmed by the latest general
research findings presented by the
Transparency International BiH.
When it comes to the freedom of
access to information, the situa-
tion in BiH is devastating: “...the
degree of implementation of the
freedom of access to information
remains low, less than 50% of
requests resulted in a response
within the statutory deadline and
forms.”

While similar researches measure
the reply rate to professionally
formulated and structured ques-
tions submitted in the prescribed
written form under the guidelines
derived from the Freedom of

Information Law, members of
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general public in BiH usually place
their requests verbally or by e-mail
without citing the law. This often
results in a mute response by a
public body. The survey results of
this research show that almost
80% of such informal contact at-
tempts are fruitless.

The research was conducted
around the adherence to four
primary principles of (1) maximum
disclosure, (2) proactive and
routine obligation to publish, (3)
promotion of open government
and (4) principle of facilitated
access to information covering

60 public bodies financed from
the Federation BiH budget. The
research results clearly point that
the current information access
policies do not ensure adherence
to the four main principles of
freedom of information legisla-
tion, resulting in limited access to

information.

! “Full implementation of the Freedom of In-
formation Act (FOIA) in BiH”, the Centre for
Free Access to Information, Sarajevo, 2006
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Essential documents fostering transparency
and effective implementation of the Fol law are
guide for information access, index of available
information and annual report of public body
and they are as such prescribed obligatory and
publicly available by the Fol law. The following
graph depicts findings and research results re-
lated to public availability of mentioned docu-
ments:

As the below chart shows, 43 (or 72% of to-
tal) public bodies are present on the Internet.
Contrary to high number of public body Internet
sites, only 12 (or 20%) public bodies use their
Internet site to publish guide for information ac-
cess, 11 (or 18%) to publish their index of avail-
able information and only 9 (or 15%) to publish

What causes the problem?

The mere existence of freedom of information
laws do not ensure their appropriate implemen-
tation and functioning. An assessment of the
current freedom of information policies clearly
confirms this implication:

- Key Fol law underlying principles are not com-
plied with due to “secrecy” culture of civil ser-
vants and their attitude that information kept by
government is their property, and not property
of citizens.

- Public bodies are unwilling to communicate
verbally or through electronic means with mem-
bers of general public.

- General lack of transparency is evident since
majority of public bodies prefer policies of am-
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their comprehensive annual report on their
Internet site. Besides documents downloaded
from the Internet sites of public bodies, addi-
tional five guides, six indexes and three annual
reports were collected through direct contact
with public bodies, increasing the level of pub-
licly available guides and indexes to 17 (or 28%)
and annual reports to 12 (or 20%).
Interestingly, in 2005 (five years after the adop-
tion of the Fol law) researches managed to col-
lect only five indexes, three guides and two an-
nual reports from the FBiH public bodies'. This
slow progress In increasing transparency level
clearly shows that majority of public bodies still
prefer policies of ambiguity (even though they
possess recourses like Internet pages to pub-
lish information) and continue with the practice
of “secrecy” and noncompliance to principle of
maximum disclosure.
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biguity and continue with the practice of non-
compliance to principle of maximum disclosure.
- Documents required by the Fol law (index,
guide, annual report) are not available publicly
in spite of the fact that most public bodies pos-
sess recourses like Internet sites to publish in-
formation.

Towards comprehensive Fol policy - good
international and local practices

The “secrecy” culture of civil servants and their
attitude towards citizens needs to be changed in
order to eliminate causes of the problem and en-
able access to information to members of gener-
al public in BiH. In that regard, it is necessary to
review good international and local practices of
the Fol policies in order to come up with reason-
able solutions for the issue of non compliance
with the underlying principles of the Fol law.



According to international practice, requestors
are now increasingly able to request informa-
tion verbally or using electronic mail or web
based forms. One of the good examples of ef-
ficient and effective implementation of the Fol
law in accordance with the underlying primary
principles can be found in Turkey.

Prior to adoption of the Fol law, Turkey has
completed comprehensive constitutional and
legislative reforms that reinforce and safeguard
fundamental rights and freedoms, democracy,
the rule of law, and the protection of and re-
spect for minorities. Several international con-
ventions concerning appropriate political crite-
ria have been signed or ratified and the Human
Rights Advisory Board, which constitutes an
effective platform for dialogue between state
and civil society in the area of human rights, has
become operational. Parallel to these significant
developments, there were calls for the enact-
ment of a Turkish freedom of information law for
many years but without success. Subsequently,
in 2003, Justice and Development Party an-
nounced that the government would legislate
and provide its citizens with a right to informa-
tion to ensure transparency, participation, and
public accountability. This was a welcome an-
nouncement towards openness, and democra-
tization. Turkey was not, for example, obliged
by the European Union to adopt a freedom of in-
formation law with regards to its pending mem-
bership negotiations with the European Union.
In fact, on the contrary, Turkey was quicker than
Germany to adopt such a law and to provide its
citizens with a right to receive information from
public institutions.

The Fol law in Turkey came into force in April
2004, three years after the Fol law was adopted
in Bosnia and Herzegovina. Public authorities
were required to be ready for law implementa-
tion within three months. The Turkish Fol law
required an implementation plan be prepared
by the Ministry of Justice conceming the es-
sentials for the application of this law. The
provisional implementation plan required all
public autharities to establish Right to Informa-
tion Units to deal with the requirements of the
Fol law within a month after the publication of
these regulations and publish required Fol docu-
mentation on the Internet. It was also required
that all public bodies with no websites develop
and launch their websites within two months
of the publication of the regulations. Finally, it
was required that the newly established Right

to Information Units would be in a position to
receive right to information requests via email
or via web based forms within two months of
the publication of the regulations while verbal
requests were to be treated “with hospitality
and kindness” and immediately reviewed and
resolved if possible. The maijority of central gov-
ernment agencies complied with the implemen-
tation plan requirements.

This swift implementation was certainly posi-
tive development in terms of transparency,
openness and access to information and official
documents in Turkey. High number of right to
information applications between 2004-2006
(1,886,962 in total) suggest wider awareness
of the existence of the law and the availability
of a right to information and access to official
documents in Turkey. Experiences and practic-
es concerning to the implementation of the Fol
law in Turkey can serve as excellent example
for BiH since through swift implementation Tur-
key tackled all the issues BiH is currently facing.
In regards to good local practices, it needs to
be noted that nine FBIH public bodies were
willing to communicate and provided three re-
quested public documents (guide for informa-
tion access, index of available information and
annual report). Of theses nine public bodies,
only guides for information access of the Cen-
tre for Judicial and Prosecutorial Training of the
Federation of BiH and Federal Administration for
Inspection Affairs contain provision for informal
communication that is in compliance with the
principle of facilitated access to information:
“Before you file a formal Fol request, please
contact our Information Officer. If the authority is
not able or not willing to share information with
you in an informal way, you can submit a formal
request under the Fol law.”

The principle of facilitated access to information
provides that requests for information should be
handled as rapidly and fairly as possible and an
independent review of any refusals should be
available. This, in turn, will require development of
clear procedures based on which the public bod-
ies will be able handle all requests for information.

What are the policy options?

There are two possible policy options:

1. the Fol law amend policy: keep the current Fol
polices unchanged and amend the Fol law, and
2. the user oriented policy: significantly improve
implementation of user oriented policies

While the first policy option appears as a good
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and logical choice, to amend the Fol law to
allow “informal” communication with public
bodies requesting information using verbal re-
quests, electronic mail or web-based forms,
in rigid BiH government structures who do not
comply with the existing Fol law, it is very un-
likely that new amendment provisions would
change the situation.

Thus, improving implementation of user orient-
ed policies in accordance to Article 18 of the Fol
law “the public body shall, within its capabilities,
take the necessary measures to provide assis-
tance to individual or legal entity who seeks to
exercise its right under the Law” and adjust
policies to oblige public bodies to communicate
with members of the public in written, verbal
or electronic manner and increase transparency
by obliging every public body to produce and
publish their annual reports remains as the only
viable policy option.

In addition, it is expected that developed policy
recommendations, if implemented at the Fed-
eration BiH level, will be relevant and applicable
for cantonal institutions in ten cantons as well,
eventually producing significant positive mul-
tiplying effect. Although this policy option is
clearly superior to alternatives it would face stiff
resistance as any performance related change
initiative in public administration.

Recommendations

A comprehensive Fol policy should be imple-

mented to meet the following objectives:

* Level of responsiveness of pubic bodies sig-
nificantly increased,

* Qverall transparency of public bodies signifi-
cantly increased, and consequently

* Accountability of public bodies improved.

A new policy should be developed based on the

following principles:

* Maximum disclosure,

* Proactive and routine obligation to publish,

* Promotion of open government and

* Principle of facilitated access to information.

A new free information policy should recognize

that:

for Public body

* |tis expected that all FBiH public bodies make
one person in charge of communicating with
members of the public.

* |t is expected that all public bodies with no
websites would develop and launch their
websites within two months of the publica-
tion of the policy.

* |t is expected that the FBiH public bodies
would be in a position to receive information
requests verbally, via email or via web based
forms within two months of the publication
of the policy.
Guide for information access should have pro-
vision: “Before you file a formal Fol request,
please contact our Information Officer. If the
authority is not able or not willing to share in-
formation with you in an informal way, you can
submit a formal request under the Fol law.”

* Verbal requests are to be treated “with hos-
pitality and kindness” and immediately re-
viewed and resolved if possible.

* |n accordance to the Fol law, comprehensive
annual report, guide for information access
and index of available information as well as
contact information must be available pub-
licly (at the Internet site of a public body).

* In order to prevent that the practice that public
body may turn down the requests for any in-
formation or document that require a separate
or special work, research, assessment or anal-
ysis, public body will periodically analyze types
of information requested and, if possible, ad-
just their records and information systems in
order to provide requested information.

for FBiH Ministry of Justice

* According to international practice, request-
ors are now increasingly able to be able to re-
quest information verbally or using electronic
mail or web based forms.

* In line with the competencies stipulated in
the Fol law, FBiH Ministry of Justice can issue
new Instructions for implementing the Fol law
in the Federation of BiH outlying the new free
information policy to all FBiH public bodies.

* |n order to ensure effective impact of the new
free information policy, the FBIH Ministry of
Justice may conduct or finance periodic inde-
pendent assessment of the effectiveness of the
new policy.
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